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Cases involving the conflict between the right of trade name and the trademark 
right have shown a tendency to increase. The complexity of the cases and the 
inadequacy of legislations have caused controversies over many issues in this area 
among scholars and judges .They also make it relatively difficult to deal with disputes 
in this regard in reality .This thesis starts from some real cases ,explores the conflict 
between the right of trade name and the trademark theoretically and 
practically ,analyzes the existing circumstances and problems in legislative and 
judicial terms. Referring to the corresponding prescripts of other countries and 
focusing on the institutional defects of this conflict of rights, it then provides rules and 
procedures that should be followed when it comes to problem –solving and points out 
matters that should be noticed in judicial practices. This thesis therefore, has 
theoretically and realistically fundamental importance in solving corresponding 
disputes, regulating behaviors of market participants and maintaining affair and 
faithful market order. 
This article altogether is divided three parts . 
The first chapter is the actuality about conflict of trade name and trade mark .The 
meaning of the trade name and the right of trade named is the premise and the 
foundation of this thesis .About the meaning of trade name ,scholars have different 
opinions. The main issues are broad concept and narrow concept. Writer agree the 
narrow viewpoint and the concept for the right of trade name is a proprietary right of 
using for master of trade name. When trade name has been registered, it combines the 
right of personality and wealth. The second subchapter studies the conflict between 
the right of trade name and trade mark. This subchapter mainly discusses the 
meaning、manifestation and causes of the conflict between the right of trade name and 
the trade mark. There are three issues where the trade name right and trade mark right 
clashes with each other. In the meantime ,it also points out that the intangibility of 
right ,the right similarity of the right of trade name and trade mark right ,the drive of 
economic interest ,the different of register system, are the main cause of conflict. 















trade mark .It is divided into procedural redress and subjective redress. First, whether 
cases in this area falls into the jurisdiction of courts and consequently receives legal 
remedies. In reality ,there are two different viewpoints. Writer analyze some cases and 
point out : it is a responsibility for justice to settle party’s civil dissension through 
civil action , and trade name right and trade mark right are civil rights in nature, when 
they are clashed , jurisdiction should be a finish verdict. 
Second, how to verdict trade name infringes upon trade mark or trade mark 
infringes trade name .Because the current Chinese law are not only dispersed, bits and 
pieces, and incomprehensive, but also narrow-focused-and lack of systematization, 
so，the standard of verdict is not consistent .Writer agree that the respecting in first 
right principle、good faith principle、the benefit weight principle、stopping the 
confusion principle should be applied in judicial practices. Simultaneity, the writer 
analyzes some judgements about the conflict of trade name and trade mark. The writer 
insists ,that courts should decide infringer to assume their responsibility according to 
the dispose of executive procedure or civil procedure. Courts can not straightly 
require accuser to modify or cancel trade name and trade mark . In a word, according 
to accuser’s different lawsuit ,courts make different sentence. 
The third chapter provides suggestions for the conflict in lawmaking : (1) perfect 
law of trade mark :(2)perfect law of trade name :(3)perfect Law of against unfair 
competition:（4）establish examination mechanism for trade name ,and perfect trade 
name and trade mark retrieval examination mechanism. 
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